UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Pl aintiff,
V. Case No. 01-20199-C
PATRI CK HOUSTON,

Def endant .

ORDER DENYI NG DEFENDANT’ S “MOTI ON FOR NEW TRI AL
AND/ OR FOR JUDGVENT OF ACQUI TTAL”

| . BACKGROUND

On the norning of January 19, 2001, Defendant Patrick Houston
was driving his black Cadillac Escal ade SUV and was stopped by an
of ficer of the Menphis, Tennessee Police Departnent because he was
exceeding the speed Iimt and because there had been a general
police alert concerning “several Cadillac Escal ades” recently
reported as stolen from|l ocal dealerships. As the officer
approached the driver’s door, he saw through the rear seat’s
wi ndow what appeared to be the butt of a firearm protrudi ng from
the map or storage pocket situated on the back of the driver’s
seat .

Wthout alerting Houston to what he had seen, the officer
asked Houston to step fromthe vehicle. After receiving Houston’s
identification and having sonme prelimnary discussion at or near

the police car, the officer asked for perm ssion to search the



vehi cl e, and Houston consented. The officer retrieved the firearm
and brought it to the police car. Another officer cane to the
scene and in doing a nore conplete search found a second, small er
firearm hidden under the floor mat at the driver’'s feet. Both
firearns were | oaded. After being given Mranda warnings, and
confronted with the evidence, Houston admitted that the guns were
his and said that he “needed thent for personal protection since
t he busi ness he was in, making rap nusic, was “dangerous.” He

cl ai med to have bought one gun “off the street” and the other
through a girlfriend. He expressed concern about his parents
finding out, and worried aloud that this event would ruin the
chances for success of his next recording, soon to be rel eased,
and violate his parole.

At trial, Houston chose not to testify, but produced the
original purchasers of the firearnms, both of whomwere | ong-tine
friends of Defendant and occasi onal enpl oyees of Defendant’s
recordi ng conpany.® The w tnesses said that Tobert Carruthers had
been in possession of Houston’s vehicle fromthe previous day
because Houston did not want a certain worman to see Houston’s
vehicl e at Houston’s house, and thus |earn that he was at hone.
The witnesses said that C arence Edwards was picked up by

Carruthers at his house and then they both proceeded to pick up

! The conpany is owned by Defendant’s brother, Jordan, but testinmony at

trial suggested that Defendant Patrick Houston is the principal artist and
“money maker” for the firm The company was often referred to at trial as
“the Defendant’s.”



Houston. They all then drove to a Menphis mall to visit a tuxedo
rental store.

Bot h Edwards and Carruthers testified that they had awful |y
purchased the firearns. Carruthers testified that he had carried
his firearmto the vehicle the previous evening while preparing to
drive his wife and young children to dinner and a novie, then hid
the firearmunder the floor nmat and forgot it was there. He said
that he did not tell either Houston or Edwards that the firearm
was present.

Edwards testified that he brought his firearmout to the
vehicle that norning, partially concealing it in a zippered
cal endar or “day-planner” case. He had it because he intended to
go to a practice range |later that day and use it; he said that
this was first tine in the years since he had purchased the gun
that he had brought it out of his house. He said he did not tel
Carrut hers or Houston about the firearm being present.?

After trial by jury on two counts of the indictnent charging
himw th being a felon in possession of a firearm Houston was
convicted. The verdict was received on March 13, 2002, and on
March 20, 2002, Defendant tinely filed a Motion for New Tria

and/ or For Judgnent for Acquittal. Defendant further received the

2 Carruthers said that he knew he was going to go with Edwards to a

firearms practice range, but did not know that Edwards’s firearm was in the
vehi cl e that morning.



| eave of court to supplenent the notion after the transcri pt
becane avail abl e.
I'1. STANDARD

A notion for Judgnent of Acquittal is made under Fed. R
Cim P. 29(a), which provides that a district court may enter a
judgnment of acquittal “if the evidence is insufficient to sustain
a conviction” on the challenged counts. A notion for a judgnent
of acquittal nmust be granted if “there is no evidence upon which a
reasonable mnd mght fairly conclude guilt beyond a reasonabl e
doubt.” Curley v. United States, 160 F.2d 229, 232-33 (D.C. GCir
1947)); see United States v. Gaines, 353 F.2d 276 (6th G r. 1965);
2 Charles Alan Wight & Arthur R Ml ler, Federal Practice and
Procedure 8§ 467 at 658-59 (2d ed. 1982). This standard has been
approved by the Suprene Court as “the prevailing criterion for
judging notions for acquittal in federal crimnal trials.” Jackson
v. Virginia, 443 U S. 307, 318-19 n.11 (1979).

| f the evidence and reasonabl e inferences fromthe evidence,
taken in a light nost favorable to the governnent, allow the court
to conclude that a reasonable mnd mght fairly find guilt beyond
a reasonabl e doubt, then the issue is for the jury.

That the evidence was exclusively circunstantial is not fatal
to the governnent’s position so long as the evi dence does not
require too great a “leap of faith in order to support a

conviction.” United States v. Wiite, 932 F.2d 588, 590 (6th Gr.



1991); see also United States v. Stone, 748 F.2d 361, 362-63 (6th
Cir. 1984) (“[Circunstantial evidence alone can sustain a guilty
verdict and . . . to do so, circunstantial evidence need not
renove every reasonabl e hypot hesis except that of guilt.”).

A notion for newtrial nmay be granted on a defendant’s notion
“if the interests of justice so require.” Fed. R Cim P. 33.
The notion is conmtted to the sound discretion of the tria
court, United States v. WIlis, 257 F.3d 636, 642 (6th Cr. 2001),
even where the new trial is sought as a renedy for cunul ative
error that resulted in a fundanentally unfair proceeding. There
is ajudicial interest in the finality of proceedings. United
States v. MDonald, 435 U S. 850, 853-54 (1978) (“The rule of
finality has particular force in crimnal prosecutions because
“encour agenent of delay is fatal to the vindication of the
crimnal law.’”) (quoting Cobbledick v. United States, 309 U. S.
323, 325 (1940)); see also United States v. Bilsky, 664 F.2d 613,
615 (6th Cr. 1981) (The “swift and efficient adm nistration of
justice is in the interest of both society and accused.”).
Accordingly, notions for a newtrial are generally disfavored.
United States v. Seago, 930 F.2d 482, 488 (6th Cr. 1991) (citing
3 Charles Alan Wight & Arthur R M|l ler, Federal Practice and
Procedure § 557 at 315 (1982) (“No court w shes a defendant to
remain in jail if he has discovered evidence showing that he is

not guilty, but after a man has had his day in court, and has been



fairly tried, there is a proper reluctance to give hima second
trial.”)). The defendant bears the burden of showi ng that a new
trial should be granted. Id.
[11. DI SCUSSI ON
First, Defendant noves for judgnent of acquittal, based on
the claimthat the evidence is insufficient to prove the charges
beyond a reasonabl e doubt.
Second, Defendant noves for new trial on one or nore of the
foll owi ng fourteen bases:
1. Voir dire questions that “stirred patriotic
feelings regarding being an Arerican.” This,
Def endant al | eges, was connected by the court with
the identification of Assistant U S. Attorneys as

“representing the people of the United States.”

2. Elimnation as a potential juror of a M. Holnes, a
bai | bondsman.

3. Voir dire questions relating to “gangsta rap” music
and the group “Three-Six Mafia.”

4. The governnent’s cross exam nation of defense
W t ness Carrut hers.

5. The court’s pretrial ruling that if the defendant
were to testify, he could be questioned about
certain of the song lyrics he had witten.

6. The court’s “judicial notice” of the “gangsta rap”
nmusi cal genre.

7. Evi dence adm tted concerni ng Defendant’ s parole
st at us.

8-9. The court using illustrations of witnesses to a

traffic accident while describing to the jury
credibility issues, and the court “failing to
anplify the distinction between” preponderance of
evi dence and beyond a reasonabl e doubt.
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10. The court “singling out” defense counsel for
criticismduring final instructions.

11. The court’s failure to remnd the jury during
deliberations that certain police reports had been
spoken of by a witness or witnesses during the
trial.

12. The decision of the court to refer the jury to
certain testinony of defense w tness Edwards during
del i berati ons.

13. Failure of the court to elicit sufficient
i nformati on during voir dire.

14. The cumul ati ve effect of conbined errors deni ed
Defendant a fair trial.

A. Motion for Judgnment of Acquittal

Def endant’ s notion for acquittal alleges that the evidence in
toto, even in a light nost favorable to the governnent, was
insufficient to convict.

The evi dence, however, clearly showed that both firearns
were hidden within easy reach of the driver’s position in
Def endant’ s vehicle, and that Defendant was the sol e occupant of
the vehicle. The testinony of the arresting officer also
i ndi cated that Defendant adm tted possession of the firearns. A
reasonabl e juror could have credited the officer’s testinony in
this regard. The prior conviction and the interstate nexus were
agreed to by Defendant on the record.

Al so, the court notes that incredible testinony offered by
def ense witnesses nmay be considered by the jury, and nmay add to

the weight of the court’s determ nation of an “overwhel m ng” case
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for the government. See United States v. Garcia and Wl fe, 866
F.2d 147, 152 (6th Gr. 1989) (defendant cl ainmed evi dence
insufficient to prove constructive possession or know edge of

cocai ne, but "“because [he] chose to testify, the jury had an
opportunity to judge his credibility, and was entitled to consider
any lack of credibility in reaching its verdict”); see also United
States v. Cotton, 770 F.2d 940, 945 (11th Cr. 1985); United
States v. Tyler, 758 F.2d 66, 69 (2d Cr. 1985).

As stated in Background, supra, Carruthers and Edwards,
enpl oyees/ drivers for Houston, said that Defendant acconpani ed
themto a tuxedo store where Carruthers was to be fitted that
nmorni ng. Each said that he had independently carried his firearm
to Defendant’s vehicle and stashed it there out of sight wthout
i nform ng anyone.

A jury could readily conclude that the Carruthers and Edwards
testinony about the tuxedo store trip was false. Store records
flatly contradicted their testinony about Carruthers being fitted
for a tuxedo that day. The records showed that he was indeed
fitted at that store, but not until Monday, February 5, 2001, nore
than two weeks after the January 19 arrest. As of the day of the
arrest the wedding party had not yet even registered there.

Al'so potentially problematic for a jury was Carruthers’
expl anati on about just where “under the mat” he hid his gun. He

pointed to the slanted area under the dashboard nearest the brake



and accel erator pedals, the area farthest fromthe driver’s reach,
whereas the officer who found that gun said it was | ocated on the

flat area near the rear edge of the mat and within easy reach of a
driver. Although Carruthers said he left the gun there “fully

| oaded,” there was one di scharged round.?

Finally, the jury was entitled to | ook m strustfully at
Edwards’ story that he was nerely heading to the pistol range that
day, in that he claimed to have carried the .44 from his house,
| oaded, for the very first tine “in [his] [ife” that norning and
then forget to announce to anyone that it was there, hidden in the
pocket behind the driver. Like Carruthers, Edwards pointed out as
hi s chosen hiding place an area of the vehicle sonewhat different
fromthat noted by the seizing officer. Edwards said the gun was
wel |l inside the rather spaci ous pocket, out of sight and at the
bottom while the officer said when he first sawit, it was neatly
wedged into the upper right corner of the pocket near the seat
edge.

In sum the Carruthers/Edwards story about their separate,
si mul t aneous and unreveal ed pl acenent of two guns in one vehicle

was, in the court’s opinion, a much-too-conveni ent coinci dence,

3 The discrepancy could indicate either that it was not Carruthers who
hid the gun, or that if it was he, someone el se (perhaps the defendant) found
it and discharged it in the meantime. It could also indicate that the officer
who found it (who was not the arresting officer) was m staken in his
recollection or even lying, but no motive for this possibility was suggest ed.
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and transparently false.* The jury could have so concl uded as
well, but even if they did not, the evidence was anply sufficient
and the notion for judgnent of acquittal nust be denied.

B. Motion for New Trial

G ounds 1. and 13.
Were the court’s voir dire questions insufficient or such that
they “stirred patriotic feelings”?

In his “Menorandumin Support of Mdtion for New Trial,”

Def endant wi t hdrew the objections asserted in Gound 1 after his
“closer review of the transcript.”

Def endant asserts under G ound 13 that the voir dire
guestions were “insufficient.” This point was raised in the first
notion and brief but not el aborated upon in the suppl enment al
brief, and is not supported by any citation to the record. A

review of the record reveals that the defense attorney was

4 Perhaps representing nothing nmore than an interesting coincidence (and
not explored at trial) the Carruthers/Edwards story that first emerged at
hearings in early March, 2001 was uncanny in its simlarity to the theme of a
then-current and very well-publicized trial of another rap music figure, Sean
“Puffy” Combs, charged with the illegal possession of a firearmfound in a
vehicle. In that trial, Wardell Fenderson, one of the musician’s acconpanying
empl oyees/drivers, claimed ownership and possession of the firearm He | ater
recanted and said he had been paid by Combs to falsely take responsibility.
The Combs trial began with opening statements on January 29, 2001 and the
verdi ct was returned on March 16. See Harriet Ryan, Chauffeur is unfl appable
during cross-exam nation, CourtTV.com Trial Report, February 16, 2001
<http://www. courttv.con/trials/puffy/021601_ctv. htm >

[Wardel ] Fenderson was driving Conmbs' souped-up SUV Dec. 27

1999, when Conbs and his conpanions fled a gunfight at a Ti mes Square

di sco. When police found a gun in the getaway car, Fenderson was

arrested for weapons possession along with Conmbs, his then-girlfriend

Jenni fer Lopez and bodyguard Anthony "Wolf" Jones.

He later told the prosecution that Conmbs and Jones were arnmed the

ni ght of the shooting and had offered him $50,000 to take the rap for a

9mm sem automatic gun found in the SUV. He said that, although he

initially accepted the bribe and confessed to police, he soon changed
his m nd.
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specifically given the opportunity, out of the hearing of the
jury, to suggest “any additional questions or follow ups for any
of the jurors,” and did not do so. (Tr. Vol. 1, at 60.) No basis
for a finding of prejudice is nade out.

G ound 2.
Was a potential juror inproperly excluded by the court?

Def endant here conplains that a potential juror, who was
enpl oyed as a bail bondsman, was inprovidently elimnated as a
potential juror by the court while a woman whose husband was a
probation officer was inproperly retained. These conplaints are
unavailing. The court was exercising its judgnent as to the
ability of a person to serve in a crimnal trial inpartially in
vi ew of personal experience.

It was the court’s observation that a bail bondsman is al npbst
constantly involved in a tenuous and often contentious
relationship with those charged in crimnal cases. The security
of the bondsman’s personal assets is dependant on those bonded to
show up for further court proceedings, and the bondsman is
sonmetines required to act as a | aw enforcenent officer would, that
is to seek out and arrest the bonded defendant and bring him
before the court in the event that he has absconded.

These attri butes of a bondsman are commonly known, and not
any form of speculation (least of all “the rankest of
specul ation,” as Defendant heatedly contends in his suppl enental

brief (enmphasis added)). See, e.g., Lund v. Seneca County

11



Sheriff’s Dept., 230 F.3d 196, 197 (6th Cr. 2000) (“[A] bondsman
can go anywhere in the United States and arrest his fugitive at
any tinme. It matters not if he . . . forces his way into a third
party’s home or if he forcefully seizes his fugitive. The
bondsman is basically permtted to break the lawto re-arrest his
fugitive.”).

G ven the facts of the case, the court quickly concluded that
permtting a bail bondsman to serve as a juror would pose a
significant risk to the interests of Defendant in a fair trial.
Def endant’s current allegation that a bail bondsnman woul d have
“potential enpathy for an accused person” is, in the court’s view,
unfounded in either reason or experience.

In conparison, the woman the court allowed to continue as a
potential juror was not enployed in the crimnal justice system or
in personal contact with those accused of crinme, but nerely
married to a nman who had been a probation officer for about
ei ghteen nonths; she said that she rarely discussed with her
husband hi s defendants’ situations, and she specifically conmtted
herself as one able to be fair to Defendant. |In addition, there
was no objection fromeither party at the tinme that the court
excused the bondsman, nor any further questions suggested that
shoul d be put to the wonan suggested by Defendant at that tine.

The court is not persuaded that any prejudice arises from

t hese al | egati ons.
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G ounds 3. and 6.
Was the court’s use of the term “gangsta rap”
during voir dire inproper?

Def endant reprints in his supplenental brief the court’s
brief inquiry in regard to any juror’s “connection wth,
affiliation with, business interest or generalized interest in rap
musi c, particularly ‘gangsta’ rap nusic,” conplaining that the
questions were inproper and that the use of the phrase "“gangsta”
(or “gansta,” see discussion at footnote 16, infra) was unfair.

One potential juror responded, as noted in the transcript,
and neither with himnor with any other juror was there any
further inquiry on this point, nor any problemw th inpartial jury
service noted. Defendant apparently argues that the nmere use of
the phrases “rap” and “gangsta” was sonehow prejudicial to the
defendant’s rights. Defendant fails to recognize, however, that
it was he who, by his statenents to the arresting officer
injected into the case the topic of rap nusic, rap nusicians and
the danger that he alleged was inherent in the business. (See
McCord Test., Tr. Vol. 2, at 22 (“He told ne he needed [the guns]
for personal protection because he was a rapper by trade and that
the rap business was a dangerous business.”).)

Al t hough Def endant apparently did not use the word “gangsta”
with the officer to describe his rap, the court revi ewed various
of Defendant’s song lyrics in the course of pre-trial notions, and

knows that “gangsta” is a word used in at |east one song or
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recording title. “Gangsta rap” is used for the general
description of Defendant’s recordi ngs, according to wi dely-
publ i shed sour ces.

Thus, in an effort to detect whether any potential juror
m ght have an unusual affinity for, or aversion to rap nusic,
especially the “gangsta” variant, the questions were posed. No
accusation of Defendant was stated or inplied; only jurors’
experience and attitudes were sought and obtained. Little was
reveal ed, as the record shows.

To the extent that Defendant argues that the court inproperly
took judicial notice of a fact, the argunment is unconvincing.

Def endant argues the irrelevance of the fact noticed, but there
are two problens with the argunent: first, the court did not take
judicial notice of any such fact for trial purposes; second the
exi stence of “gangsta rap” is not irrelevant to the selection of a
fair and inpartial jury.

It is true that the court used the phrase “judicial notice”
inits discussion with the attorneys on this topic, outside the
presence of the jury, because the existence of the nusical genre
is sinply beyond di spute. This, however, was not “judicial
notice” as the phrase is commonly known, and was spoken only in
support of the court’s determ nation direct questions to potenti al
jurors concerning the subject. If a juror had reveal ed that he or

she was a highly-notivated Patrick Houston devotee, or on the

14



ot her hand was opposed to any formof rap music on religious or
noral principles, Defendant cannot reasonably argue that the

i nformati on woul d not have been inportant to the attorneys
selecting the final jury.

The court at no tinme comunicated to the jury anything
resenbling a judicially-noticed “fact” of the existence of
“gangsta rap” nusic, nor did the court at any tinme either
articulate or inply any criticismof the genre itself. To the
extent that Defendant assets that there exists no recogni zabl e

nmusi cal genre known as “gangsta rap,” his own recording “W Can
Get Gangsta,”® along with many other publically-avail abl e
resources, stands in contradiction.

The court is granted broad discretion in the phrasing of voir
dire topics and questions. United States v. Blanton, 719 F.2d 815,
822 (6th Cr. 1983) (“The United States Suprene Court has not
established any per se rule which it requires trial judges to
followin the voir dire of a jury venire. . . . These opinions [of
the Suprene Court] enphasize the necessity of the exercise of

trial judge discretion concerning the problens actually

confronting him”) (enphasis in original) (internal citations

5 See Soren Baker, “Recordings,” Chicago Tribune, Sunday, February 25,
2001 (“[Project] Pat presents detailed, often-chilling tales of life on the
streets of his native Menphis. He excels at grisly crime tales, with ‘W Can
Get Gangsta’ and ‘' Cheese And Dope’ as captivating as a top-notch gangster
movie.”).
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omtted). Here, the court finds that the questions asked, in
context, were proper, limted and not prejudicial.

G ounds 4. and 5.
Did the governnment inproperly cross exam ne defense w tness
Carrut hers regarding song lyrics and guns?

Def endant conpl ains that the governnent’s cross exam nation
of witness Carruthers was inproper, in part, to the extent that it
called to his attention certain song lyrics purportedly witten by
the defendant. Defendant rel atedly asserts, but does not support,
a contention that the court should not have permtted Defendant to
be cross-exam ned about those lyrics.

In response to a notion to confine the topics on which the
Def endant coul d be cross-exanined if he testified, and in response
to a question fromthe court as to whether there could be a final
ruling without the court having heard the Defendant’s direct
testi nony, the government agreed to “not pursue this [song |lyric]
i ne of questioning” without perm ssion fromthe court. The court
shoul d wait, the government asserted, until Defendant’s direct
testi nony had been concluded, and then determ ne what the limts
of governnent cross-exani nation should be. The court and
Def endant agreed. The defendant did not testify, and was not
exam ned about song lyrics. Hi s conplaint about such cross-

exani nation being permtted is therefore illusory.?®

5 It is likely that the government could have introduced the evidence
under 404(b), F.R.E., as circunstantial evidence tending to show know edge or
absence of m stake, independently of whether the defendant testified. See
United States v. Foster, 939 F.2d at 445 (7th Cir. 1991) (defendant chall enged
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There was no agreenent nor any ruling known to the court
relating to the scope of cross exam nation of Carruthers, or any
ot her witness, or pertaining to song lyrics or song titles.
Carruthers took the stand and cl ai med that one of the guns was
his, and that he had purchased it on his own account (not, as the
government theorized, as a surrogate for Defendant). He said that
he had hi dden the gun in Houston's vehicle without telling him

Assitant U.S. Attorney Arvin, on cross exam nation, asked
Carrut hers why he had purchased the gun. Carruthers said,
“because | like guns.” (Tr. Vol. 2, at 195.) Arvin then asked if
the defendant also “likes guns,” and Carruthers said “no.” Id.
Wth that, M. Arvin asked if Defendant wites songs about guns,
and there was an objection from defense counsel, the stated basis
for which was “rel evance.” The court overrul ed the objection,
but cautioned the government attorney with the added statenent,

“for the nonent.”

use of his rap nmusic lyrics in government’s case in chief, but court of

appeal s upheld introduction of evidence, accompanied by limting instruction
“the rap verse was not admitted to show that [the defendant] was, in fact,
‘the biggest dope dealer’ [as lyrics stated]; it was not admtted to
establish that [he] was the character portrayed in the lyrics. . . . [The

def endant] exhi bited know edge of an activity that is far fromfictional. He

exhi bited some knowl edge of narcotics trafficking, and in particular drug code
words. ") Id. at 445, 456. See also United States v. Louis, 814 F.2d 852, 856
(2d Cir.1987) (upholding adm ssion of simlar act evidence, phone conversation
using code to show knowl edge that defendant was discussing drugs in current

of fense) .

The defense in the instant case as described in Defendant’s opening
statement was that his possession of the firearnms was not “knowi ng,” but
inadvertent and accidental. Thus, under Rule 404(b), evidence of defendant’s
statements in the formof nusic lyrics expressing know edge of or affinity for
the possession or use of various handguns could be probative of either his
“knowl edge” of the firearm s presence, or an “absence of mi stake or accident”
in his possession of them
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Gover nnment counsel continued with questions about songs, and
the witness said he didn't know. This was pursued by further
guestions, each one testing the witness’s previous claimof no
know edge, and the w tness, who had known Defendant for thirteen
years, who worked part time for Defendant’s recordi ng conpany and
did driving and other work for Defendant’s concert tours, soon
sai d, sonewhat surprisingly, “I don't listen to his CDs
|’ve listened to a couple of songs, but | haven't listened to his
whole CD.” All the foregoing was done w thout further objection.

When Carrut hers was asked whether the |yrics were about guns,
he responded that they are about wonen, and that the only songs he
listens to are the ones on the radio. M. Arvin then asked about
a particular Houston song, “Miurderers and Robbers,” and this drew
a second objection from defense counsel. Wen the court asked M.
Arvin the point of the question, M. Arvin sinply decided to end
this phase of his inquiry.

Def endant now characterizes the governnment’s exam nation as a
failure to conply with the earlier conmtnent to not inquire of
Def endant wi t hout consent of the court. The court does not agree.

What ever point or points may have been intended in the
Carruthers cross exam nation, the questioning was unable to
produce any evidence that Defendant wote songs about guns or
vi ol ence, or even that Defendant “likes” guns. The court

instructed the jury that the only evidence cones fromthe
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witness’s testinobny, not from questions asked by an attorney,’
Carrut hers steadfastly declined all invitations to agree with M.
Arvin.

The rel evance of the questions, as provisionally determ ned
by the court “for the nonment” was based in the right of the
governnment to cross exam ne and test the credibility of a witness
who says that he “knew that Defendant had no know edge of the
firearm s presence in his vehicle. On Carruthers’s direct
exam nation, (Tr. Vol. 2, pp. 151-155), he repeatedly told the
jury that Defendant had no way to know about the gun, as follows:

When M. Houston got in the car, did you tell himthat
.22 pistol of yours was in the car?

A No.

Q And was that little .22 pistol yours?

A Yes, sSir.

Q Did you— did M. Houston ever ask you if this gun was n
that car?

A No.

Q To your know edge, has M. Houston ever seen you with
this weapon before?

A No.

Q Are you here to help out Patrick Houston?

A I"’mjust trying to take responsibility for my actions
that | did. . . . He didn't even have no know edge of
t hat gun.

It was the court’s opinion that M. Arvin was entitled to
inquire, to a reasonable extent, in an effort to test the

authenticity of those statenents, purporting as they did to reveal

7 See, e.g., court’s prelimnary instructions Vol. 1, at 74-75: “What
the attorneys say is not evidence.”
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the nental state--i.e., absence of know edge— of Defendant. The
exam nation was fruitless in any event, and the inquiry was brief.
It term nated before any display of specific or graphic lyrics
(which the court knows fromits review of pretrial notions to have
been readily available to the governnent).

Finally, the court offered the defense an opportunity to
propose a cautionary instruction, and the court gave an
i nstruction substantially as drafted by Defendant. The
I nstruction referred the jury to questions that contained “what
wer e supposed to have been certain rap nusic lyrics,” and directed
the jury to

avoid using in your deliberations any possi bl e preconceived

notions . . . regarding rap nusic perfornmers, nusicians or

anyone else in that business. Runors or possible suspicions

about character and behavior are not proper evidence in a

court case.

(See Tr. Vol. 3, at 2-3.) This instruction further abated any
concern that may ot herw se have exi sted about prejudice based upon
guestions relating to nmusic |lyrics.

Upon review, the court finds that there was no unfair
prejudi ce that substantially outwei ghed the proper and probative
pur pose of the governnment being allowed to try to challenge the
credibility of an inportant defense witness's direct testinony

that the defendant had no know edge of the presence of the two

guns in his vehicle.
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G ound 7.
Was evi dence inproperly adm tted concerning Defendant’s parol e
status? If error, was it harm ess?

Def endant next objects that evidence of his parole status was
i nproperly admtted.

After Oficer MCord found firearns in Defendant’s vehicle,
Def endant stated that his possession of these firearns would
“violate his parole.” Testinmony by McCord to this effect was
objected to before trial, and the court ruled in favor of the
government’ s response that the evidence was probative, and not
substantially nore prejudicial than probative under Rul e 4083.

The court found that there was probative value in the
evi dence because Defendant’s statenent was w apped up in an
adm ssion that showed, first, an awareness of the presence of the
firearnms. This point was at issue as an ingredient of the
requi red “know ng” possession el enent, and, because his awareness
of the presence of the firearns was now bei ng deni ed by Defendant,
this point was known by the court to be strongly contested.

Al so, the court found that the statement indicated i nmedi ate
consci ousness of quilt, i.e., the statenent showed that Def endant
understood that he was prohibited fromfirearm possession. The
statenent could al so denonstrate Defendant’s intent and ability to
exercise control over the firearns, another of the ingredients of
“possession.” As stated above, all the ingredients of the el enent

of “possession” were known to be contested issues (the court
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relied on statenents of counsel and, to sone extent, upon
testinmony given in the previous trial).

There was no way to know t he degree of Defendant’s
famliarity with the paper trail associated wth firearns
purchases, or his inpression of how aggressive or uninterested
Oficer McCord seened to be at the side of the road, or how easy
or conplicated it would be for investigators to check the true
origin and ownership of the firearns. Thus, Defendant’s
statenments to the officer about how he acquired the firearns (one
was supposedly purchased “off the street,” and the other “froma
girlfriend”) and why (for “personal protection” in the mnusic
busi ness), in conbination with evidence of the actual ownership
of the firearnms, could indicate an attenpt by a defendant who is
thinking off-the-cuff to offer partially-fal se explanations either
to mnimze the crimnality of his possession, or to shield the
actual purchasers, his enployees, frominvestigation and
prosecution. A “guilty know edge” rel evance determ nation is thus
further supported.

In assessing potential prejudice, the court took into account
that the jury would know t hrough Defendant’s stipulation that he
was a convicted felon, a prior felony conviction being one of the

essential elements of the charge.® 1In addition, the court knew

8 The court notes that no case cited by Defendant in support of his

present argunment had as the charged offense one equivalent to the one at issue
here, i.e., one with the element of a prior felony conviction.
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that it was highly likely that Defendant woul d again chall enge the
lack of any written notation in the officer’s witten prelimnary
report about Defendant’s purported adm ssions, and that there
woul d be answering evidence to the effect that the officer had
made prior consistent statenents in sworn testinony at a parole
revocation hearing shortly after Defendant’s arrest.

The court found that there was nothing particularly
remar kabl e to the average person about the fact that a man known
to have a felony conviction has been on “parole.” Parole is a
comonl y- under stood and general ly approved re-entry status for
those enmerging fromincarceration. A juror would normally expect
sone variety of a parole status to follow a conviction and
cust odi al sentence.?®

The potentially prejudicial nature of a then-current parole
status, the court found, was in its ability to convey sonething
about the recency of the underlying conviction.! Even considering

this, though, the court found that a recent conviction and parol e

® The majority of prisoners--78 percent--are released from prison onto
some type of conditional supervision status. The Bureau of Justice Statistics
esti mates that 585,400 prisoners were released in 2000. See A.J. Beck, State
and Federal Prisoners Returning to the Community: Findings fromthe Bureau of
Justice Statistics, paper presented at the “First Reentry Courts Initiative
Cl uster Meeting,” Washington, D.C., April 13, 2000; see also
http://ww. oj p. usdoj . gov/ bj s/ pub/ pdf/sfprc. pdf.

10 pef endant argues that this conclusion is “seriously flawed” because,
based on Tenn. Code Ann. 8§ 40-35-102, the average person would know that a
person on parole had been convicted of not just a felony, but a “serious or
aggravated” one. The court thinks that Defendant ascribes far too nuch
technical |egal know edge to the average person. Hi s argument is
unconvi nci ng.
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woul d not be unfairly prejudicial, and not surprising to the jury,
gi ven Defendant’s youth; i.e., as a man in his md-to-late

twenti es, Defendant did not have under his belt very many years of
adul thood within which to have coormitted a predicate felony or

fel onies. !

Utimately, to the extent that there was a potential for
unfair prejudice in this evidence, the court found that the
prejudicial inpact did not substantially outweigh the legitimte
useful ness of the statenent, which, if believed by the jury would
fully contradict the defense w tnesses and factual theory of the
case.

Assumi ng that the court’s ruling permtting sone nmention of
Def endant’ s parol e status was erroneous, the court next considers
the wei ght of the evidence in assessing the harnful ness of any
error in this regard. Were the evidence against the defendant is
overwhel m ng, an otherw se inpermssible remark may be rendered
harmess. Fed. R Cim P. 52(a); see United States v. Wal ker,
160 F.3d 1078, 1086 (6th G r. 1998) (parole officer’s testinony
showi ng that defendant was supervised “on probation . . . by two

different courts for felony offenses,” was error, but harmess in
conmbi nation with overwhel m ng evidence of guilt); United States v.

Otiz, 507 F.2d 1224, 1226 (6th Gr. 1974) (“the evidence of

1 The court’s decision in this regard m ght have been different if
Def endant were a mature, ol der person, who —in the absence of parole status
i nformati on— m ght enjoy the appearance of having commtted a predicate felony
in his youth and enjoyed years of intervening crinme-free behavior.
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appel lant’s guilt was so overwhel m ng that this exanpl e of
overkill could not possibly have influenced the outcone or
“affect (ed) substantial rights’ of appellant.”); United States. v.
Andrea, 538 F.2d 1255, 1257 (6th G r. 1976).
This case involved overwhel mi ng direct evidence of
Def endant’s guilt, including his own adm ssions, and rebutted only
by a story featuring the nost transparent and anmazingly parallel
coi nci dences, produced by Defendant’s friends and enpl oyees. 2
Thus, even assum ng that the court’s decision was error, and
that the nention of a “parole hearing” and parole status in
testinmony fromthe officer (or in cross exam nation of Defendant’s
wi t nesses?®) should not have cone to the jury, the error was

fleeting, mnimal, and harn ess.

12 pefendant posits that the evidence was sketchy and inconclusive, and

hol ds out as an indication of this point the fact that the first jury was
unable to reach a unani nous verdict.

The court finds no support for this contention in the fact of a hung
jury, especially in light of the possibility of juror m sconduct in the first

trial. After a mstrial was declared, the court was informed by a concerned
former juror that at |east one juror had refused to discuss the evidence or
ot herwi se take part in deliberations, in essence announcing that he/she had

made up his/her m nd. Although the jury asked questions and continued to
del i berate for a lengthy period, that juror would not participate

The court therefore allowed an exception to the Local Rule that normally
prohi bits contact with former jurors, thus allowing the parties to investigate
possi bl e jury tanpering, collusion or other m sconduct. Noting further has
come to the court’s attention in this respect.

3 An officer can ordinarily be cautioned and his testinony pre-
arranged to avoid certain statements, but the kind of spontaneous, vol unteered
statements uttered unresponsively by Defendant’s own witnesses, see infra,
cannot be so readily contained. Al so, the fact that wi tnesses who were
friends of the Defendant so casually offered their own comments about “parole”
is a (small) further indicator of the non-inflammatory, non-prejudicial nature
of parole status to an ordinary person.
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Further, the court disagrees wth Defendant’s
characterization of the nature and frequency of the parole status
evi dence. Defendant, in his supplenental brief, argues that the
court’s treatnent of the parole status issue was “just plain
wrong,” and that the court “let the governnent get away with” it.
Def endant asserts that “the governnent pounded M. Houston at
every turn about his parole status,” and that “there is no
principled reason for the governnent to have adduced evi dence of
M. Houston’s parole status and then to have browbeaten him[w th
it] at every turn . . . .” (See Def. Supp. Br. at 22.) Such
statenents, |ike many others in the supplenental brief, are either
I nfl ated or disingenuous.

The governnent asked O ficer McCord, as noted above, about
his testinony in a post-arrest probable cause hearing and a | ater
“parol e hearing.” The reason for the parole hearing to be
menti oned arose in Defendant’s opening statenent, in which
Def endant’ s attorney accused O ficer McCord of not nentioning
anyt hi ng about Defendant’s adm ssions “until five nonths |ater
[after the arrest] when this matter is about to go federa
.7 (Tr. Vol. 1, at 102.) Further, the governnent tested the
credibility of the testinony of the defense w tnesses by asking,
In various ways, “you knew that the defendant, was prohibited from
possessing firearns, but you didn't tell himthat you had hidden a

gun in his vehicle?”
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The record reveals that the governnent did not, in fact,
“pound on” or “browbeat the defendant” (or anyone else) with this
i ssue, but rather was fairly circunmspect about it. Neither in the
governnment’s opening statenment nor in its closing argunent was the
word “parole” articulated. 1In the governnment’s rebuttal argunent,
a “parole hearing” was nentioned, briefly, in an entirely non-

i nfl ammat ory nmanner, designed nmerely to answer Defendant’s
i nplication that Oficer McCord had invented Defendant’s adm ssion
nonths after the fact in preparation for the federal prosecution.

“Parol e” was not even nentioned by the governnent in its

rapid-fire cross-exam nation of Defendant’s first wtness,
Carruthers. It was that witness hinself who, in responding to the
government’ s question as to his know edge of Defendant’s felon
status, volunteered that he thought Defendant “was off parole,”
thus i nplying that perhaps Defendant woul d not be a prohibited
person if not then on parole. The governnment attorney did not
repeat the “parole” statenment of the w tness, but renai ned focused
on Defendant’s felon status and the witness’s know edge of it.
I ndeed, government counsel actually interrupted the w tness just
when he was about to repeat the “off parole” statenent, and
redirected himto his know edge of Defendant’s “fel on” status.
(See Tr. Vol. 2, at 192: 7-8.)

Def endant’ s ot her principal wtness, Carence Edwards, was

asked, one time, about his prior testinony at the “parole
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hearing,” but only to orient himafter he clainmed that he could
not recall giving testinmony “in March of 2001.” \Wen the
government’s attorney rem nded him saying “at a parole hearing,”
the witness recalled, “Oh. Yes.” (Tr. Vol. 2, at 243.)

Later, Edwards (rmuch like Carruthers) was the one to
vol unteer the word “parole” in clarifying a question about his
di scussion with Defendant on March 2, 2001: “For a parole
hearing?” I1d. It is true that, with this w tness, the governnent
attorney challenged his story by asking as a predicate, “you knew
M. Houston was on parole” at the tinme the gun was in the car?
When the witness said “yes,” the governnent’s chall enge focused:
“And you didn’t think to et himknow there m ght be a | oaded gun
a few feet away from hi n®?”

Thus, the court finds that Defendant’s assertion that “the
gover nnment pounded M. Houston at every turn about his parole
status” is grossly inflated and unsupported by the record.

Al t hough sone evi dence of a parole status was introduced, it is

sinply untrue that Defendant was “browbeaten . . . at every turn.

Grounds 8. and 9.

Did the court erroneously instruct the jury by including
illustrations about witnesses to a traffic accident while
describing credibility issues, and by failing to anplify the
di stinction between “preponderance” and
“beyond a reasonabl e doubt”?

Her e, Defendant chall enges the specific | anguage enpl oyed by

the court in using a civil dispute, a traffic accident, in
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describing to the jury their task in evaluating the credibility of
wi tnesses. The court specifically chose an exanple

“that is nowhere near what we have in this case.” (Tr. Vol. 1, at
78.)

After reciting | anguage from several cases that illustrate
the inmportance of clear instructions and the need for the court to
retain its inpartiality, Defendant accuses the court of speaking
to the jury “in code words” because the court used the phrase
“childhood friend” in providing the traffic accident w tness
credibility exanple. Defendant notes that w tnesses Edwards and
Carruthers were his friends.

Def endant points to the court’s final jury caution about |aw
enf orcenent w tnesses, in which the record shows that the court
said that police officers are not entitled to automatic
acceptance, but that the jury may consider their training and

experience. Defendant argues that these instructions were “not
bal anced.” Defendant finally argues that the instructions “were
subt | e but pernicious.”

The instructions were prepared in consultation with al
attorneys, and the record shows that Defendant’s requested
cauti onary suppl ement and Defendant’s “theory of the case” were
gi ven nuch as requested. The record also shows that there was a

proceedi ng out of the hearing of the jury at the conclusion of the

instructions, at which Defendant objected to a caution the court

29



gave (discussed at section Il B. 10., infra), but at which there
was no other objection to any instruction. (Tr. Vol. 3, at 98-
99.)
In order for the court to provide relief on this basis, an
objection is required:
No party nmay assign as error any portion of the charge
or om ssion therefromunless that party objects thereto
before the jury retires to consider its verdict, stating
distinctly the mater to which the party objects and the
grounds of the objection.
Fed. R Crim P. 30.
As there was no objection to the charge, apart fromthe

caution discussed below, there can be no later conplaint.

G ound 10.
Did the court “single out” and “attack” the defense attorney
during final instructions?

At the conclusion of the instructions, Defendant’s counsel
argued at the side of the bench (out of the hearing of the jury)
that the court had “singled [him out” for criticism 1In the
suppl enental brief, Defendant goes nmuch farther, charging that the
court engaged in a “devastating attack” on Defendant’s counsel
that was “wholly unwarranted.” Defendant alleges that the court
“instructed the jury to disregard his statenents regardi ng whet her
t he Def endant was required to consent to a search of his car
.7 Defendant characterizes this as a “gratuitous and unwarranted

personal attack upon M. Massey.”
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Def endant then reproduces the court’s first caution to the
jury, which clearly does not single out just one, but nentions al
three attorneys who argued; Defendant the omts the second,
clarifying caution given after consultation. The essence of the
court’s two concluding cautions was that the jury should sinply
I gnore any attorney’s argunment about what | egal standards control
the search of a vehicle, because “there’s nothing |i ke that before
you. . . . That’s not before you. You don’t have to deci de any
of those things.” (Tr. Vol. 3, at 96.) The court consistently
referred to “those | awers” and “these attorneys,” specifically
nam ng “at |east M. Massey, and perhaps M. Arvin and M. Hall.”
Id. The court clearly was relying upon its nenory, saying “I
think M. Massey said sonething about whether a police officer
could properly search . . . .”

The court, after M. Massey’'s objection, gave its clarifying
caution that again explained that the first caution was neant to
“apply to all the lawers . . . not just M. Massey, but M. Arvin
and M. Hall. . . . | minly do not want you to be distracted
into including in your deliberations the question of whether the
of ficer was right in doing what he did, whether he had the right
to go in the car or didn't have the right to go on the car.” (Tr

Vol . 3, at 101.)
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These cautions were, in the court’s opinion, needed in view
of the argunments of all counsel, in varying degrees, that m ght
have distracted the jury into considering a purely |egal issue.

The court is of the opinion that these cautions were, in
fact, even-handed and relatively mld. There was nothing personal
or critical about themeither in tone or content. The court
sinply did not “single out” M. Massey. These cautions did not in
any way resenble a “devastating . . . gratuitous and unwarranted
personal attack.” '* Labeling themas “devastating” or
“gratuitous” does not make them such. Defendant’s argunent
reveal s only hyperbole, or perhaps hypersensitivity. It is, in

ei ther event, unconvi nci ng.

4 Contrast the “devastating” cautions given by this court to conmments
| abel ed as nmere “sharp criticism” and reported in United States v.
Poi ndexter, 942 F.2d 354 (6th Cir. 1991). The Sixth Circuit reversed in part
because the criticism m ght have been heard by the jury:
At a bench conference following the ruling, defense counse
contended that it was indeed proper for himto argue that if the
fingerprints had belonged to his client, the prosecution |likely
woul d have brought out that information. The court responded
Don’t you realize that that's an unfair statenment? You
know t hat there could be no fingerprints on there, and
it didn't prove that your client didn't handle them |
don’t want you to get into that. That’'s not fair
That's below the belt for you defense |awyers to do
it. You're not the only one that does it. That's not a
search for the truth. That's just trying to fudge on
the rules. You ought to be reprinmanded for it .o
Look, y'all are on notice that this Judge is not going
to permit that. |’'ve stopped other people from doing
it. It’'s an attack that, | think, goes to your ethics.

Id. at 359 (enmphasis added).
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G ound 11.

Did the court err in refusing to instruct the jury during its
del i berations that certain police reports had been spoken of by a
Wi tness or witnesses during the trial?

In his initial notion (but not repeated in the suppl enental
bri ef) Defendant argues that the court should have instructed the
jury that there was testinmony from Oficer McCord regarding police
reports in response to the jury’s request to see copies of those
reports. The reports were not in evidence, and the parties did
not agree to enter theminto evidence nunc pro tunc. The court
deni ed the request to send the jury things not in evidence, and
further denied Defendant’s request to give them additiona
information in the formof a supplenental factual “instruction”

t hat had not been sought. (Tr. Vol. 3, at 111.)

Def endant provides no basis for his argunent that this

deci sion “deni ed the defendant a fair trial.” The challenge is

unconvi ncing and i s rejected.

G ound 12.
Was the decision of the court to refer the jury to certain
testi nony of defense w tness Edwards during deliberations error?

Also argued in his initial nmotion, but not in the
suppl emental brief, is Defendant’s argunent that the court should
not have permtted the jury to hear the answer to their question
as to the existence of certain testinony by C arence Edwards.
Def endant’s attorney argued at trial that either the court should

not answer the request, saying only that “they should rely on
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their nmenories,” or transcribe the entire trial (“everything”) and
send it into the jury. (Tr. Vol. 3, at 119.)

The court declined both these options, and directed the court
reporter to read back the only use of the word “possession” by
Edwards that she could |ocate. Defendant asked that sone
addi ti onal context questions and answers be read both before and
after the use of the word possession, and the court agreed with
t hat .

After the testinony, the court cautioned the jury against
“elevating this particular testinony above all other testinony,”
and that they should mainly “rely on your collective nenory,” nuch
as Defendant had suggested. (Tr. Vol. 3, at 123.)

The court asked whether there was any further coment or
obj ection, and there was none. (Tr. Vol. 3, at 124.) No basis is
given for Defendant’s argument that this response by the court
deprived himof a fair trial. The challenge is rejected.

G ound 14.
Was there a prejudicially cunul ative effect of errors?

Def endant argues lastly (and very briefly) that even if no
single error requires a newtrial, the total effect of the errors
al | eged does so require.

The accunul ati on of non-reversible errors, however, nust |ead
the court to the firmbelief that an injustice has been done
resulting in a “fundanmentally unfair” proceeding. See United

States v. Parker, 997 F.2d 219, 221 (6th G r. 1993) (finding that
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four errors taken in isolation were harm ess, but when consi dered
cunul atively necessitated reversal); United States v. Ashworth,
836 F.2d 260, 267 (6th Cir. 1988) (errors not depriving a person
of due process considered al one may cunul atively produce a tria
that is “fundanmentally unfair”). The nmere addition of nunerous
i nsubstantial conpl aints, however, does not |ead to a successful
“cunul ative error” argunent. Seynour v. Wal ker, 224 F.3d 542, 557
(6th Gr. 2000) (defendant cannot sinply add individual neritless
clainms to show cunul ative error).

There is no cunul ative error nmade out by a conbination of the
various unavailing argunents raised in this case.

V.  UNWARRANTED AND UNPROFESSI ONAL LANGUAGE EMPLOYED I N
DEFENDANT" S SUPPLEMENTAL BRI EF

The court will finally address the | anguage enpl oyed in
Def endant’ s suppl enmental brief in support of these notions. The
court does not know if this brief was a collaborative effort or
the work of only one attorney,?® but all three attorneys of record
for Defendant signed the brief on behalf of Defendant, and are
therefore responsible for it.

In the brief, Defendant’s attorneys have, anong ot her things

1. Characterized a perceived difference in certain

voir dire questions by the court as raising “an
ugly inference,” i.e. that the court intentionally

5 The docket shows that a third attorney, M. Herbison, added his
appearance to those of M. Massey and Ms. McClusky after the verdict was
render ed.
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and i nproperly excluded a venireman who woul d be
expected to have “enpathy for an accused person”

2. Stated that “the Court apparently cannot even spel
correctly” (referring to the court’s apparently
m sstated, on-the-record spelling of “gangsta” as
“gansta” in questioning the jury about juror
know edge of that genre of rap nusic);?®*

3. Asserted that a governnment attorney’ s question
during cross-exanm nation, which was w t hdrawn upon
def endant’s obj ection, should be viewed as
obvi ously del i berate m sconduct since “no
participant in this trial just fell off the turnip
truck”;

4. Asserted that the governnent’s cross exam nation in
this regard was a “bold stunt,” and constituted a
“highly inproper tactic better left to tel evision
courtroom dramas”;

® The court has no independent recollection or tape recording
avail able. Accordingly, there is no way for the court to determ ne whether
the transcript’'s spelling resulted fromthe court’s slip of the tongue (which
certainly can happen, even when the court did indeed intend to say “g-a-n-g-s-
t-a”), or froma m stake by the court reporter (an event that hopefully is
more rare but still imaginable). Def endant’s attorneys for some reason seem
to have become fascinated with this presumed m stake during briefing, as the
brief repeats the phrase “‘gansta’ [sic]” four or five times in the course of
argui ng the absence of relevance of that phrase for voir dire exam nation
G ven the discourteous and unprofessional nature of the cited portions of the
bal ance of the brief, and given the use of the phrase, “the Court apparently
cannot even spell correctly” in relation to the word in question, it seens
most |ikely that these attorneys seek to mock and ridicule the court with its
apparent m stake

If the court is guilty of spelling the term wi thout a second “g”, as the
defense | awyers charge, the court is not alone in so doing. A search on
West Law' s West news dat abase in |ate May, 2002 retrieved 44 documents in which
“gansta rap” has appeared since January, 1999. “Gangsta” far outnunmbers
“gansta,” revealing nore than three thousand three hundred published usages in
the same database during the sanme tinme period. The court does not know if
“gansta” represents a m sspelling conmtted by The Toronto Gl obe & Mai
(05/07/02 ), The Rocky Mountain News (4/12/02), The Boston Gl obe (4/8/02), The
Washi ngton Times (10/3/01) and sone forty others, or if “gansta” is thought to
be a nmere alternate spelling of “gangsta.”

Whet her it be “gangsta” or “gansta,” the word is clearly a neol ogism
that is significant mainly as a kind of slurred near-homonym verbalization of
“gangster.” It is not a word whose spelling is recognized in standard
Engl i sh.
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5. Asserted that the re-trial in Jackson Tennessee was
before a jury that was “oh, so incidentally whiter”
than that available in Menphis;?'’

6. Asserted that this judge

a. “effectively allowed [the governnent] to throw
a skunk into the jury box”;

b. all oned “the governnment to get away with” the
parol e issue, the court’s treatnent of which
was “just plain wong”;

C. spoke to the jury during instructions in “code
wor ds”;

d. “underm ned the Defendant’s theory”;

e. instructed the jury in a way that was “subtle

but pernicious”;

17 Defendant’s attorneys do not directly express a conplaint, preferring
to salt the record with the potentially explosive charge of racially-tinged
i nproprieties in the retrial occurring at Jackson. By connecting the
al l egation of a “whiter” jury to the derisive phrase “oh, so incidentally,”
counsel are actually asserting the opposite of an “incidental” effect, i.e.,
an intentional effort by someone to procure a “whiter” jury than was had in
Memphi s.

Because the Defendant’s assertion of inmpropriety passes by in a moment,
connoted only by devious phrasing and unaccompani ed by any expl anation, it
remai ns uncl ear whether the impropriety alleged is supposed to be attributed
to this judge (whose case manager sinply scheduled the retrial to occur at the
only Western District of Tennessee courtroom available to a visiting judge at
the time), or whether it is intended to constitute some kind of stage-
whi spered, belated challenge to the array used in the Eastern division.

This court does not make notes about a jury's racial conposition unless
the issue arises at trial, and the record reveals no contenporaneous Batson
chal l enge nor any challenge to the array either at Menphis or Jackson. The
court’s recollection, however, is that the same number of African American
jurors (two) actually served on both the Menmphis and the Jackson juries

G ven the previously-noted manner in which the brief attenpts to
ridicule this judge regarding the possible m sspelling of “gangsta,” the court
concludes that the entirely unsupported allusion to racial discrimnation
found in counsel’s “oh, so incidentally whiter” statement is not-so-
incidentally targeted at this judge personally. Such a charge is a matter of
grave seriousness, especially when brought against a judicial officer
i ndi vidual |l y. Defendant’s attorneys, however, do not conport themselves with
the |l evel of seriousness so clearly inplicated by such a charge. They take a
| ow road, condeming by inmplication and without proof, |eaving the reader to
use his imagination to fill in the details of the supposed inpropriety. Such
tactics are, in this court’s opinion, both intellectually lazy and odi ous
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—h

| aunched a “devastating attack” on the defense

attorney;

g. “singled out” the defense attorney for
criticism

h. per petrated sonme unspecified “calumy” (i.e.,

sl ander or character assassination);

i in instructing the jury, spoke with obviously
false “sincerity” simlar to the prai se heaped
upon Caesar by his nurderer Brutus;

J. took “a gratuitous shot” at the Defendant’s
attorney.

Language such as that exhibited in Defendant’s suppl enent al
brief is inflammatory, unwarranted and unprofessional. It borders
cl osely upon the di shonest and sancti onabl e.

Far milder, but still clearly unprofessional exanples were
set forth in Kapco Mg. Co., Inc. v. C& Enterprises, Inc., No. 84
C 10129, 1986 W. 13753 (N.D. Ill. 1986). In Kapco, the district
court sanctioned an attorney for filing briefs that were “replete
wi th unnecessary invective.” The court said that the briefing
provided “vivid illustrations of the quality of |awering in which

[the attorney] engaged throughout the course of this litigation.”?8

¥ Most prom nent among the points that arrested the court’s attention,
and that warranted financial sanctions, were that the brief:

1. asserted that the opposition would not settle “unless
[their] pals at Busch got off scot-free”;

2. characterized the opposing party as wi shing to genuflect to
a supplier, Busch;

3. asserted that opposing counsel “engaged this court in an
intentional m srepresentation of the facts” and rhetorically
asked whet her opposing counsel thinks the attorney “so
stupid or this court so gullible” that it can “get away with
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The Kapco court said that “[t]he sort of invective of which
[these] briefs are replete is not only unnecessary and distracting
in the sense that it detracts the reader’s attention fromthe
argunent: worse, it is discourteous, unprofessional, and
unbefitting the role of an attorney as an officer of the court.”
Id. at 27. Further, the court found that “[b]ecause its use
degrades and deneans the judicial system it is deserving of
severe censure.” 1d.?*°

It is this court’s observation that the attorneys who
aut hored and signed the brief in support of the instant notion

have enpl oyed invective consi derably nore abusive than that so

such tactics?”;

4. characterized opposing counsel as using “underhanded
tactics” and “continu[ing] to play cutesy with this court”

5. characterized opposi ng counsel as presenting “a bald face
attempt to set up the opposition through what can only be
interpretted [sic] as a dishonest letter”

6. characterized opposi ng counsel as presenting “protestations
of innocence [that] amount to nothing more than posturing
and a sickening effort to befuddle this court”;

7. characterized opposi ng counsel as presenting “a cutesy
argument.”

Id. at *26 (enmphasis in original).

1 See also Northern Assur. Co. of America v. Lark, 845 F. Supp. 1301,
1305 n.7 (S.D. Ind. 1993) (“The briefs . . . are steeped with disparaging
inflammatory, and just plain snide comments. . . . Argunents |laden with this
kind of ‘commentary’ are distracting and become tiresone quickly.”); Metro
Pub., Ltd. v. San Jose Mercury News, No. C 91-20605 SW 1995 WL 232363, *5
(N.D. Cal. 1995) (“[T]he briefs on these nmotions contain the type of spite and
vitriol that gives |lawyers a bad name. . . . Conduct such as the parties
exhi bit here weakens their arguments in court, and underm nes the public’s
respect for the legal profession as a whole.”); United States v. Harris, No.
S1 92 Cr. 455, 1993 W. 300052, 24 n.11 (S.D.N. Y. 1993) (“[While vigorous
advocacy is welconed,” briefs were “remarkable for their shrillness and
vitriol,” and “invective employed in parts of defendant’s brief is nore
distracting than it is persuasive.”).
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heavily criticized in the cases cited above. Defendant’s notion
properly raised to the court’s attention substantive issues that
required resolution, but the manner of briefing has been, in the
court’s opinion, largely “discourteous, unprofessional, and

unbefitting the role of an attorney as an officer of the court.”

Vi gorous representation of high quality is not associated
with ad homneminsults addressed to the court and opposi ng
counsel. Sprinkling one’s witing with venonous | anguage nay
nonentarily entertain the [awer or his client, but it does not
effectively pronote the client’s real interests before the court.

It is this court’s belief that attorneys should be proud of
their profession, and proud to have the inportant responsibility
of representing their clients. The court fails to conprehend any
reason for the remarkably di sagreeable tone of the suppl enenta
brief, standing as it does in such sharp and unfavorabl e contrast
to the high degree of courtesy to the court and general |evel of
civility displayed by Defendant’s trial counsel during all in-
court proceedi ngs.

Based on the foregoing, these three attorneys have good
reason to be thoroughly enbarrassed that they have aut hored and/or
signed a brief, now permanently a part of the files of this court,
contai ning allegations and assertions that “degrade and denean the
judicial system” Kapco, 1986 W. 13753, “undernine the public’s

respect for the legal profession as a whole,” Harris, 1993 W
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300052, and “give | awers a bad nane.” Metro Pub., Ltd., 1995 W
232363.
V. CONCLUSI ON

No nonetary or other sanction is inposed with respect to
counsel s unprof essional | anguage and al |l egati ons, as set forth
above. The court sinply records here that anong those few | awers
whose professional reputations are significantly tarnished in the
eyes of this court now stand M. WIIliam Massey and Ms. Lorna
McCl usky of Menphis, and M. John Herbison of Nashville.

Def endant’ s Motion for Judgnent of Acquittal is DEN ED

Defendant’s Mdtion for a New Trial is DEN ED

ROBERT H. CLELAND
UNI TED STATES DI STRI CT JUDGE
Dat ed: June 13, 2002
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